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54CHAPTER FOUR: 
Getting the Pre-Nups Right
By Lynne Blundell

GETTING THE 
PRE-NUPS 
RIGHT

Well you’ve made some big 
decisions and most of the hard 
work is behind you. You’ve worked 
out what you need, gone through 
the arduous process of checking 
what’s out there in the market and, 
after assessing the candidates in 
detail, you’ve made a choice. Now 
you can sit back and relax. Well… 
not quite. 

If you take your eye off the ball 
now, all you have worked so hard 
to achieve could slip through your 
fingers. This is the time to get the 
nitty-gritty details of your long-
term relationship clearly defined 
before you sign on the dotted line. 
And, like any thorough pre-nuptial 
agreement, the devil is in the detail.

Before the lease is drawn up the 
commercial terms agreed between 
landlords and tenants are set out 
in a document called a “heads 
of agreement”, “lease proposal” 
or “letter of offer”. Both parties 
sign this document and the terms 
contained in it will form the basis of 
the lease. 

This stage is critically important for 
setting the tone of the relationship. 
This is when tenants clearly outline 
exactly what it is they want from 
their building and from their 
landlord. For landlords this is the 
opportunity to define the sort of 
behaviour they expect from their 
tenants. 

Objectives and targets need to be 
spelt out in the heads of agreement 
document. This is particularly true 
of sustainability targets, which are 
too often left until the last moment    

 – and by then it is too late, say 
property lawyers.
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mAkE IT 
CLEAR FROm  
 THE START 

The aim in best practice leases is for 
transparency right from the start of 
the lease process. This encourages 
a collaborative approach rather 
than the traditional adversarial 
tenant–landlord relationship that has 
created barriers to achieving high-
performing buildings.

Catherine Hallgath, partner, property 
with Mills Oakley Lawyers, says the 
heads of agreement is the vital stage 

for all long-term objectives and   
 “green” outcomes must be included. 
Aspects such as fitout requirements, 
how the building will be used and 
maintained, and “make good” 
arrangements, where tenants are 
expected to remove their fitouts when 
they leave, should be clearly specified. 

“It is a very finely balanced thing at the 
heads of agreement stage,” Hallgath 
says. “Both parties are working out 
what the cost will be to them for 
aspects such as ‘make good’. In a lot 
of heads of agreement documents 
people don’t clarify ‘make good’ 
arrangements, and if you don’t pin 
it down at this stage it will never be 
changed later.

Nobody likes unexpected costs and 
tenants certainly don’t. Clauses can’t 
be added in later after tenants have 
already done their cost calculations.”

For their own protection tenants 
should get a copy of the landlord’s 
fitout guide at the heads of 
agreement stage, says Hallgath. This 
will outline all of the sustainability 
issues related to the tenants' use 
of the building, including water and 
electricity use, fitout materials, fitout 
construction methods and disposal 
of construction waste. 

The tenant should show the fitout 
guide to their fitout construction 
company to ensure they can comply 
with the landlord’s requirements.

“Looking at the fitout guide right at 
the beginning is the best way of 
controlling tenancy sustainability. 
Often this doesn’t happen and the 
tenant can end up with extra costs 
when they get to the fitout – they need 
accurate fitout costs,” says Hallgath.

It is also a good way of limiting 
pushback from lawyers when it comes 
to signing the lease, because costs 
are transparent from the beginning.

7Catherine Hallgath, partner, property, 
Mills Oakley Lawyers

“Clauses can’t be added in        
  later after tenants have  
  already done their cost  
  calculations”
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mAkE GOOD IS NOT jUST 
UNSUSTAINABLE BUT ExPENSIvE – 
WATCH THIS ITEm

Understanding the “make good” requirements 
of the landlord is particularly important at the 
heads of agreement.

“Some leases are silent on ‘make good’ and 
this is disastrous for the tenant if they haven’t 
thought about it,” Hallgath says.

It is also highly unsustainable if fitouts are 
stripped out and put in landfill as a matter of 
course. But corporate identity is key for many 
large tenants and one company’s fitout may 
not suit another, particularly at the top end, so 
selling the whole fitout on to the next tenant is 
difficult. 

In an effort to remedy the waste and cost, 
some premium and mid range building owners 
are becoming more flexible with make good 
requirements, Hallgath says.

“Some landlords are proposing that tenants can 
choose to opt for base building ‘make good’, 
where they remove the fitout at the end of their 
lease, or they can pay a set amount to the 
landlord instead.

“Paying a fee to the landlord is better for tenants 
in some ways because it is a capped cost and 
it also saves them time. I think it’s a win-win,” 
says Hallgath.

The difficulty is that some tenants don’t 
understand and think landlords are making 
money out of keeping the fitout. 

But from a sustainability point of view, 
landlords go through the make good process 
frequently as a matter of business and so are 
more experienced. They often have better 
access to reuse and recycling options to 
minimise waste and cost impacts.

Landlords therefore have a greater opportunity to 
know and action options like reusing a fitout if the 
next tenant is open to it or ensuring it is removed 
in a sustainable way. If tenants are educated on 
the benefits there will be less resistance.

 
NABERS AND THE  
LANGUAGE OF TRUST

Another aspect that must be negotiated 
at the heads of agreement stage is 
requirements regarding NABERS 
ratings. This has become an area 
of confusion with some owners and 
lawyers concerned that the tenant’s 
behaviour and fitout can in some cases 
affect the base building rating.

Some landlords have been asking for 
a clause requiring tenants to maintain 
the building’s NABERS Energy rating 
and any future energy rating the 
owner wants to achieve, and requiring 
the tenant to indemnify the landlord 
against loss suffered by a landlord if 
the landlord is not able to increase the 
NABERS rating of the building because 
of the tenant.

While it is true that the way tenants 
use the building can affect the base 
building efficiency, Hallgath argues that 
the landlord’s fitout guide should be 
used to influence this and that tenants 
should not be liable for future ratings.

“I struggle against this,” Hallgath says. 
“A tenant shouldn’t be responsible 
for future NABERS ratings. The main 
contribution a tenant makes to the 
NABERS Energy rating is made when 
the tenant fits out the premises. The 
landlord has to approve the fitout 
and can have a great impact on the 
sustainability of the fitout at that 
stage. After that a tenant can’t do a 
great deal. I change it from “future” to 

“current” rating. 

“Some landlords are being heavy 
handed about this. 

“Landlords can’t expect tenants to trust 
them if they expect tenants to accept 
potential uncapped costs [that might 
arise either because the tenant is 
required to upgrade its fitout to meet a 
higher NABERS rating or be levied by 
the landlord in relation to claims about 
impact the tenant has on the NABERS 
rating for the building].

“The language of trust for a tenant is 
about having no unexpected costs,” 
says Hallgath.
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INvESTA: A GREEN 
LEASE PIONEER

Jenine Cranston

Investa is one landlord that does focus 
on the collaborative approach in its 
leasing practice. 

The company has been a trailblazer 
for best practice leasing, introducing 
Australia’s first green lease in 2005 and 
launching the Green Lease Guide, 
developed in partnership with the 
NSW Government and the cities of 
Sydney and Melbourne. The guide 
provides  tenants and building owners 
with ways to improve the productivity 
and environmental performance of 
commercial premises.

More recently Investa’s EcoSpace 
package has been developed to 
provide tenants in the portfolio with 
the opportunity to achieve high indoor 
environmental quality through energy 
efficient lighting, integrated lighting 
controls, low volatile organic compound 
paints and carpets, as well as high 
quality waterless urinals.

 Investa general manager, corporate 
sustainability Beck Dawson says the 
early green leases provided the first 
framework to overcome the barriers 
that dominate leasing negotiations 
by encouraging more dialogue and 
cooperation between landlords and 
tenants.

“We needed something to overcome 
that hump. The adversarial relationship 
between landlords and tenants is 
embedded in property law and we need 
to change that,” Dawson says.

ENGAGED, COOPERATIvE, 
RESPONSIBLE… YOU GET THE 
DRIFT

“The exciting thing about a green 
lease, also referred to as an 

‘engaged’ lease or ‘responsible’ 
or ‘cooperative’ lease, is that 

it allows landlords and tenants 
to have a shared vision of how 
they can achieve an ecologically 
and financially prudent use of 
resources.”

The heads of agreement is the 
single most important stage 
for achieving a green lease and 
everything needs to be included at 
this point," Dawson says.

WARNING: DON’T LEAvE 
ANYTHING OUT

“We had a situation where we 
inadvertently left out something and 
then put it in later,” Dawson says. 

“It was rejected. It is unquestionably 
vitally important to get things right 
at the beginning.”

Investa has opted for voluntary 
agreements in its heads of 
agreement and lease documents. 
Although the agreement is not 
legally binding for either side, it has 
proved to be very successful. 

“We have found there is very 
little pushback since we made 
it voluntary. When we did try to 
make it binding we kept coming up 
against opposition. This way allows a 
negotiated outcome,” Dawson says.

The approach seems to be getting 
results. Since introducing its 
green lease schedule in 2006 
Investa reduced its greenhouse 
gas emissions intensity by 21.8 
per cent between 2008 and 2012, 
according to its latest figures and 
estimates. In 2012, Investa’s two 
primary property funds were also 
ranked fourth in the world in the 
Global Real Estate Sustainability 
Benchmark (GRESB).

https://www.investa.com.au/wp-content/uploads/2011/03/GreenLeaseGuide.pdf
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“For some companies if we made 
it binding it would preclude them 
leasing from us. It is better to have a 
relationship and be able to influence it 
than have none at all.”

Investa’s heads of agreement 
document contains two lines about 
the green aspect of the lease, 
referring to “voluntary management 
practices that positively contribute to 
the working environment of occupants 
and promote efficient use of resources 
in the building.”

Investa supplies its Green Lease 
Schedule and fitout guide at this 
stage, which provide more specific 
details. The green lease schedule 
is aligned to the company’s Green 
Lease Guide. Key points include:

• Consulting each other on     
   environmental performance and  
   impact. This could include a landlord  
   upgrading the chillers or the tenant  
   upgrading its tenancy space. It may  
   also include a tenant deciding to  
   erect walls in the tenancy after doing  
   the agreed fitout, which could affect  
   the building performance.

• The sharing of energy use data / 
   information and specifying how it  
   is measured

• Fitout design and construction

• Who is responsible for operational  
   aspects such as airconditioning,  
   lighting and equipment.

The two key areas covered in the 
green lease schedule that relate 
directly to tenants are:

• Fitout and construction 

• Office management and operation

For the landlord the key areas are:

• Providing a comfortable and  
   productive indoor environment

• Energy use and greenhouse gas  
   emissions

• Water use

• Waste removal

• Recycling and cleaning

• Transport facilities such as end of  
   trip facilities

• Building management and tenant  
   support including performance  
   results and educational material. 

For some companies if we made 
it binding it would preclude them 
leasing from us. It is better to have a 
relationship and be able to influence it 
than have none at all.

Beck Dawson, Investa general  
manager, corporate sustainability

https://www.investa.com.au/wp-content/uploads/2011/03/GreenLeaseScheduleFormCurrent1.pdf
https://www.investa.com.au/wp-content/uploads/2011/03/GreenLeaseScheduleFormCurrent1.pdf
https://www.investa.com.au/wp-content/uploads/2011/03/GreenLeaseGuide.pdf
https://www.investa.com.au/wp-content/uploads/2011/03/GreenLeaseGuide.pdf
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WHAT ABOUT BUILDING 
PERFORmANCE?

A major gap in improving building 
performance is getting accurate 
information about tenant energy 
use. In the majority of buildings, 
energy performance is measured 
separately for the base building and 
the tenancy space. A challenge is 
how to improve the performance of 
the whole building through better 
data gathering for tenant energy and 
water use.

Dawson acknowledges it’s a difficult 
area: “Even with green lease clauses 
we don’t have transparency about 
tenant energy use. We don’t have 
the answer yet. There are a number 
of ways to measure it but it’s not 
easy – we can look at all the utility 
bills or put in submetering, but 
submetering is very expensive and 
often complicated to install.

 “You have to be an enlightened 
landlord to do the whole building 
approach but in terms of the next 
step for the industry we have to 
have it. If we can crack this we will 
really blow things open with greater 
transparency, improved collaboration 
and clear communication.

The whole building is also key to 
international, according to Esther 
Bailey, manager of the Better 
Buildings Partnership.

“The whole building is the next step 
change. The Australian property 
industry has been top of the world 
for many years, but in order to 
maintain our edge with international 
benchmarks and surveys like the 
Urban Land Institute’s Greenprint 
and the GRESB, we must begin 
measuring as the whole, not just 
parts, of our buildings.”

Investa’s green lease schedule also 
allows for technology upgrades. 
The company recently upgraded 
all of the common areas lights to 
LEDs in the Deutsche Bank building 
at 126 Phillip Street in Sydney. It 
offered all tenants an upgrade of 
their lights at the same time.

The tenant does pay for the new 
lighting, but the program has 
ultimately saved both sides a lot of 
time and money under one set of 
works rather than several.

It has also halved the number of 
call outs for changing light bulbs. 
There is less maintenance costs 
for the tenant, and the landlord’s 
maintenance team can do more 
high-value tasks than changing 
light bulbs. It’s a good example of 
co-operation and it is only possible 
because of the green lease.

“We set the tone of the 
relationship right at the 
beginning at the heads of 
agreement stage”

“We set the tone of the relationship 
right at the beginning at the heads 
of agreement stage,” Dawson says.

GOvERNmENT 
LEADING BY 
ExAmPLE

Commonwealth, state and territory 
governments are attempting to 
improve energy efficiency in buildings 
by changing governments’ behaviour 
as owners and tenants of commercial 
buildings. With government tenanting 
a substantial portion of our commercial 
buildings, this has the potential to bring 
about change in the wider market.

Operating since 2006, the 
Commonwealth Energy Efficiency in 
Government Operations policy aims 
to reduce the energy consumption 
of Commonwealth government 
operations, with a particular emphasis 
on building energy efficiency. The 
EEGO policy includes annual reporting 
of energy performance by agencies 
and minimum energy performance 
standards for office buildings. 

Some in the industry would like to 
see the EEGO policy updated for 
tougher emissions standards and this 
is currently under review, according to 
industry sources.

The Federal Government also 
introduced its own green lease 
schedule, which must be incorporated 
into any building it leases.

The schedule mandates that a landlord 
and tenant cooperate to bring about a 
sustainable use of the relevant building. 

It also encourages the voluntary 
uptake of green lease principles by 
other bodies, such as suppliers. 

The Council of Australian 
Governments, in conjunction with 
the Ministerial Council on Energy and 
the Australasian Procurement and 
Construction Council also developed 
the National Green Leasing Policy to 
establish a consistent approach. This 
document, as well as Investa’s Green 
Lease Guide, the BBP UK’s Green 
Lease and Green Lease Handbook 
are all featured on the BBP’s Leasing 
Lifecycle Tool website. 

Chris Wheeler, a partner in law firm 
King & Wood Mallesons, which helped 
develop the government’s Green 
Lease Handbook, says the guide 
was developed as a tool to inform the 
market at a deep level about green 
leasing.

“Since the mid-1990s 
government has been looking 
for ways to influence the 
private sector in creating 
better performing buildings”

Since the mid-1990s government has 
been looking for ways to influence 
the private sector in creating better 
performing buildings. Instruments such 
as the EEGO policy and the BEED 
[Building Energy Efficiency Disclosure] 
Act were introduced and the green lease 
is part of this suite,” says Wheeler.

Chris Wheeler,  
partner, King &  

Wood Mallesons

http://www.sydneybetterbuildings.com.au/projects/tenant-owner-collaboration/leasing/
http://www.sydneybetterbuildings.com.au/projects/tenant-owner-collaboration/leasing/
http://www.sydneybetterbuildings.com.au/projects/tenant-owner-collaboration/the-green-lease-handbook-dccee/]
http://www.sydneybetterbuildings.com.au/projects/tenant-owner-collaboration/the-green-lease-handbook-dccee/]
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“The lease determines the behaviour 
and documents the relationship 
of landlords and tenants for the 
next generation. The green lease 
enshrines what people want in more 
sustainable buildings. The features 
in these leases could be a light 
touch or they could be detailed and 
outcome-oriented.

“Like with any lease they are never 
exactly the same. But what you 
tend to get is common provisions.”

The green lease add-on is a new 
frontier, says Wheeler, and is still 
relatively uncommon across the 
wider market. But the potential for 
radical transformation is evident 

when you look at the Canberra 
market, where government is a 
major tenant.

“The mandatory green lease for 
Commonwealth government 
tenants has radically changed the 
Canberra market,” says Wheeler. 

 
“And when you consider that 
government as a tenant occupies 
25 per cent of the buildings across 
the country, it is driving change.”

Change is also apparent at the top 
end of the corporate market where 
companies incorporate sustainable 
outcomes as part of their corporate 
branding and policy.

Arup headquarters, Brisbane, combine an interactive space with environmental focus

“When we were putting the Green 
Lease Handbook together we had 
meetings across the country, and 
the big end of town is on board 
with this. At the end of the day it 
is permeating down through the 
market. We won’t see green leases 
for fish and chip shops but we are 
seeing smaller occupants who are 
in buildings where government is 
also a tenant being influenced by 
these changes.”

The challenge of course is for older 
buildings to improve their performance 
in line with new buildings. Wheeler 
believes this is happening and will be 
inevitable if they want to compete for 
future tenants.

Institutional owners like Investa, 
Colonial First State Global Asset 
Management and others like the 
members of the Better Buildings 
Partnership pushing a green 
agenda are vitally important for 
driving change as well.

“It is important to have champions,” 
says Wheeler. “There are sceptics 
and there are still [chief financial 
officers] who think ‘green’ is 
something costly that has to be 
cut. But the smart ones realise it 
is about money, that is, making 
money by the efficient running of 
the building and the value dividend 
of the building.”
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Globally there are moves to drive the 
efficiency of buildings and create more 
productive, healthier workplaces though 
green leasing.

France is so far the only country to have 
legislated green lease provisions. There, 
as part of the Grenelle Environment 
law, leases entered into or renewed 
on or after 1 January 2012 (for retail 
and office spaces over 2000 square 
metres) require landlords and tenants 
to exchange information on the energy 
consumption of a leased property, and 
tenants must provide access to the 
leased premises for the execution of 
energy performance improvement work. 

Other global developments include:

• The United States – The US  
   Building Owners and Managers     
   Association (BOMA) has published  
   a guide to maintaining a green     
   building through operations and  
   management practices. 

• California – The California  
   Sustainability Alliance released  
   a Green Leases Toolkit, which  
   includes information on service  
   provider selection, marketing of  
   buildings, development of green  
   specifications, request for  
   proposal (RFP) and letter of intent  
   (LOI) drafting, site selection and     
   due diligence, and the negotiation  
   and drafting of realistic and  
   enforceable lease language. 

• The UK – the UK Better Buildings     
   Partnership: Green Lease Toolkit  
   sets out the principles of green  
   leases as well as best-practice  
   recommendations, a model  
   memorandum of understanding  
   template for use by landlords  
   and tenants as an overlay to a  
   pre-existing lease, and model  
   green lease clauses. 

• Canada – The Real Property  
   Association of Canada (RealPAC)  
   has produced a National Standard  
   Green Office Lease for Single  
   Building Projects as well as a  
   Green Lease Guide for  
   Commercial Office Tenants. 

Oxford University’s Professor Susan 
Bright, who has been actively involved 
in promoting best practice leases in 
the UK, says that while there has been 
progress in green leasing in the UK it 
has been slow.

“A very small scale research project that 
I have recently completed found that 
out of 26 leases examined for green 
buildings, 15 of these had some form 
of ‘green provision’ that was intended to 
lead to better environmental practice,” 
Bright says.

Professor Bright thinks real change with 
best practice leasing at the middle to 
lower end of the property market in the 
UK will only come through regulation.

 “At the top end of the market it is 
gradually happening – probably due to 
a variety of essentially business drivers,” 
Bright says, “It is unlikely to drip down 
the market without regulation. If things 
are to happen quickly there probably 
needs to be some form of regulation.

GREEN LEASE ACTIvITY 
AROUND THE WORLD 

Professor Susan Bright
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“There are numerous challenges in the market approach. 
Addressing the environmental challenge inevitably 
requires commitment and may involve up-front costs. 
Larger companies are more likely to have suitably 
qualified personnel with sustainability of business 
operations as part of their brief to the market; smaller 
companies are much less likely to have these personnel 
but will have to comply with regulation if it exists.

“The UK property market is a crucial part of the UK 
economy; the standard investment lease is a net rent 
lease and this creates what is referred to as the split-
incentive [where the landlord pays for the building 
upgrades but the tenant benefits from the energy 
efficiency]. No leases in the UK have, to my knowledge, 
been entered which tackle this problem.”

Bright points to the Energy Aligned Lease promoted 
through New York City’s PlaNYC, which aims to overcome 
the split incentive.

This lease followed a New York City survey of commercial 
property owners in which 60 per cent of respondents 
stated that the split incentive problem inhibits them from 
undertaking energy retrofits. The respondents included firms 
that own or manage over 310 million square feet [about 29 
million square metres] of commercial space in NYC.

Under the Energy Aligned Lease, building owners can 
recover cost from tenants on the predicted savings but 
this is limited to 80 per cent of the predicted savings in 
any given year. The predicted savings are determined by 
an energy specialist agreed upon by both parties. Tenants 
are protected from underperformance by a 20 per cent 

“performance buffer.” And while owners are paid back in 
full, the payback period is extended by 25 per cent.

In Australia, the Environmental Upgrade Agreement, 
where building owners can recoup upgrade costs through 
an agreement between landlords, tenants and financiers, 
also aims to overcome the split incentive.

The heads of agreement is an opportunistic point to 
negotiate for a better building by working with the 
landlord for an EUA to be part of the deal; it secures 
economic and environmental wins for both parties, setting 
them up for a fruitful long-term relationship into the future.
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